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EXCESSIVE ALLOWANCES TO RECEIVERS 
OF DEFUNCT BANKING INSTITUTIONS A 
REPROACH TO THE ADMINISTRATION 
OF JUSTICE. 


It has been on our mind for some time 
to sound a note of warning to courts in 
reference to a matter which las had a 
strong tendency to embitter the public mind 
against both courts and lawyers. We refer 
to the excessive allowances made by some 
courts to receivers of defunct banking in- 
stitutions and their attornevs. 


We direct attention to receiverships of 
banking institutions only for the reason that 
in such cases the allowances are more exces- 
sive and the people interested in the results 
are depositors as well as ordinary commer- 
cial creditors and the hardships entailed are 
greater and more general. The same ob- 
servations, however, can apply with equal 
force to other receiverships. 


We saw an opportunity to revert to this 
discussion when our attention was called to 
the case of People v. Knickerbocker Trust 
Company, 111 N. Y. Supp. 2. 


The defendant in this case, The Knicker- 
hocker Trust Company, was the great 
banking institution of New York City upon 
which the notorious and spectacular raid 
was made by thousands of depositors last 
spring and whose failure besides involving: 
thousands of small depositors in New York 
was the harbinger of the recent panic. 
This failure was one of the most disastrous 
in all the annals of bank failures. Wide- 
spread suffering resulted and the people 
interested naturally watched the proceed- 
ings with jealousy and suspicion. And 
well they did as the facts in the principal 





case indicate a most reprehensible under- 
standing between the directors and the re- 
ceivers to permit the latter to exact ex- 
cessive fees for their services. 


The amount demanded by the receivers 
and agreed to by the attorneys representing 
the directors was seventy-five thousand dol- 
lars for each of the three receivers ap- 
pointed and seventy-five thousand dollars 
for counsel who represented them, or a 
total of three hundred thousand dollars of 
money belonging to widows and_ orphans 
and to hard-working men and women of 
small means! The lower court, unobservant 
as such courts usually are in such mat- 
ters and hearing no objection from those 
whose duty it was to object, entered the 
order making the allowance as_ stipulated 
between the parties. 

The state; a party to the proceeding for 
the dissolution of the company, appealed 
the case. Other questions were before the 
court on appeal and not one of the parties 
seriously considered that the amount of 
the allowances made was a question on 
which the court would desire to pass, being 
satisfied that the court below had acted 
wisely within its discretionary powers in the 


premises. But Justice Gaynor, one of 
the greatest judges on the New York 
Supreme Bench, Appellate Division, 


startled both the receivers and. their attor- 
neys by singling out sua sponte the amount 
of the allowance and making that the 
main issue in the case. 


‘The strong terms of condemnation used 
by Justice Gaynor in setting aside these 
allowances will sound strange to many 
lawyers who consider it proper to exact 
excessive fees for their own services and 
to recommend equally outrageous allow- 
ances for receivers whom they represent 
and should go ringing through the land 
as a note of warning against judicial ex- 
tmjyagance in the handling of other people's 
.; which happens for the time being 
and for one reason or another to be in cus- 
todia legis. ; 

After dismissing the other points in th 
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case with a single, short paragraph, the 


learned judge, who wrote the opinion, 
proceeded 2s follows: “But the amount 


allowed for conrpensation and expenses in 
this proceeding was so grossly excessive as 
to amount to a spoliation of the assets of 
the trust company, and the order must be 
reversed or else modified for that reason. 
To allow it to stand would implant general 
distrust of the administration of justice. 
The temporary receivers served for 
five months. The allowance of $75,000 to 
each for compensation, and the same sum 
to their counsel. in all the great sum of 
$309,000, is so disproportionate as not to 


only 


wear the appearance of unhampered judi- 
cial discretion and judgment, but of hav- 
ing been arranged by agreement between 
the temporary receivers and the directors 
of the trust company, and adopted by the 
court inadvertently, or without the exer- 
cise of its controlling judgment and dis- 
This also appears from the pecu- 
liar form of the order, viz., that the sums 
fixed should be paid provided the trust 
company consented, officers 
promptly did. Inasmuch as the trust duty 
of the directors of the trust company is 


cretion. 


which its 


to be diligent to have these charges upon 
the funds of the trust company fixed as 
low as possible, it seems strange that they 
should send counsel here to argue in 
favor of the compensation as fixed below. 
It imparts a strange moral aspect to the 
case, to say the least. It is urged that the 
court should not assume a paternal super- 
vision over the directors of the trust com- 
pany, but should be satisfied with or let 
pass what they are willing to do in the 
premises; but if there could be any force 
at all in such a suggestion in any case, 
We deem it our 
duty to exercise our judgment and discre- 
tion in the reduction of the amounts fixed 
to a proper sum. It is not difficult for a 
court to see what the compensation should 
be without the aid of a reference. The 
order is modified by reducing the compen- 
sation of each temporary receiver 


$75,000 to $20,000, and that of 


this is not such a case. 


from 
counsel 





from $75,000 to $20,000, and as so modified 
it is affirmed.” 

Does not this language stir the very soul 
of man? Does not the action of this 
appellate tribunal in* New York City in 
reaching out after apparently undetected 
extravagance, inspire renewed confidence 
in the watchfulness of even our appellate 
judiciary in circumventing excessive judi- 
cial charges and expenses? The widow 
and the orphan and the hard-fisted man of 
toil would have found it hard to believe 
that three receivers and one lawyer should 
receive three hundred thousand dollars of 
their hard earned savings for five months 
work, and to have allowed it to stand 
would, in the language of Justice Gaynor, 
have implanted “general distrust of the 
administration of justice.” Such distrust 
has already been implanted in many juris- 
dictions which cannot boast a judiciary as 
watchful as the court in the principal case 
and who accede to the demands of lawyers 
and receivers withoutcomment or objection. 
We are hopeful, however, that trial courts 
all over the land will soon awake to the 
fact that if they desire to retain the con- 
fidence of the people they must not accede 
to a receiver’s demands for allowances for 
their services which are “so disproportion- 
ate as not to wear the appearance of 
unhampered judicial discretion and judg- 
ment.” 





NOTES OF IMPORTANT DECISIONS 


APPEAL AND ERROR—PRESUMPTIONS 
ON APPEAL IN SUPPORT OF THE JUDG- 
MENT.—The Court of Appeals of California, 
has jumped from one side to the other side of 
the same question when in the recent case of 
Lunnun v. Morris, 95 Pac. 907, they held in the 
first opinion in that case that in support of a 
judgment all proceedings necessary to its val- 
idity will, on appeal, be presumed to have been 
regularly taken, and on rehearing held that 
an appellate court could no more assume that 
error appearing therein was cured by some 
matter which is not contained in the bill of 
exceptions than it could consider matters out- 
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side of the judgment roll for the purpose of im- 
peaching the correctness of the judgmenr. 

The facts in this case which occasioned the 
court so much embarrassment were these: The 
plaintiff's attorney failed to take a default 
against the defendant after the time had gone 
by for filing an answer. Just preceding the 
hearing on the case defendant filed his answer. 
Attorneys for defendants thereupon called the 
attention of the court to the filing of the ans- 
wer and objected to the introduction of any 
testimony for the reason that the case was at 
issue, and had not been regularly set for trial 
and that they had no notice of trial under sec- 
tion 594 of the Code of Civil Procedure. Plain- 
tiff asked that the default of defendants be. en- 
tered, and that the testimony of plaintiff's wit- 
nesses be heard, upon the ground that the time 
for the filing and serving of said answer had 
expired before the same had been filed. De- 
fendants then asked leave of the court to pre- 
pare motion, affidavits, etc., upon an applica- 
tion to be relieved from the failure to serve 
and file theig answer within the time allowed 
by law, on the ground of mistake, inadvert- 
ence, and excusabie neglect of defendants’ 
counsel. By consent, the attorney for defend- 
ants made a statement in open court of the 
facts upon which he based said motion for 
relief and introduced the verified answer as 
an affidavit of merits. His statement was 
accepted as true for the purpose of the mo- 
tion, and, together with said answer, appears 
in the bill of exceptions in the record. The 
evidence on behalf of plaintiff in the cause was 
then heard and the objection and motion of de- 
fendants taken under submission, and there- 
after, on the 2d day of January, 1907, the ob- 
jection was overruled and the motion denied. 
Judgment by default in favor of plaintiff for 
the recovery of the premises was filed Jan- 
uary 5, 1907, and the recital in this judgment 
shows that it was made upon a hearing had 
on December 31, 1906, at which time evidence 
was introduced on behalf of plaintiff. The 
above-mentioned appearance of defendants, 
the extension of time to plead, and their fail- 
ure to answer within said time are recited 
in the judgment. 

On appeal the question was whether the 
trial court on its own motion or on ‘motion of 
piaintiff had. stricken defendant’s answer from 
the file before default was entered, for, other- 
wise, the action of the court would have been 
invalid under the general rule that a default 
should not be entered until the answer shall 
have first been stricken from the files. See 
6 Ency. Pl. & Pr. pp. 82, 85. 

The argument on appeal by the respondent 
was that the law would presume that the ans- 
wer was stricken from the files before default 
was entered in the absence of any contrary 





showing in the bill of exceptions. The court 
or appeal adopted this view on the first hear- 
ing, using this language: “There is nothing in 
the bill of exceptions to show that any motion 
was made to have the answer stricken from 
the files, nor does it appear that the court of 
its own motion did this. Neither is there any- 
thing in the record to negative this; that is, 
to show that no such motion was made or that 
such action was not taken. The bill of excep- 
tions contains merely the recital that “the fol 
lowing proceedings were had therein.” It no 
where appears that the proceedings - displayed 
and the action taken were all the proceed- 
ings had or acts done. In the absence of such 
showing, the presumption must be in favor 
of the court having done every act neces- 
sary to sustain the judgment. In support of 
the judgment all proceedings necessary to its 
validity will be presumed to have been regu- 
larly taken, and any matters which might 
have been presented to the court below, which 
would have authorized the judgment, will be 
presumed to have been thus presented, if the 
record shows nothing to the contrary, Von 
Schmidt v. Von Schmidt, 104 Cal. 547, 38 Pac. 
361.” 

We do not see why the court should have 
changed its position on this question. The 
bill of exceptions is the statutory record as 
distinguished from the pleadings and judgment 
which constitute the mandatory record. No 
statute can amalgamate these two records so 


- as will raise the one to the dignity of the 


other or lower the superior importance of the 
one to the level of the other. ~The judgment is 
the supreme event in any judicial proceeding 
and all other events are presumed to shape 
themselves in conformity to this supreme at- 
tainment unless the contrary appear. To make 
the validity of a judgment depend on affirm- 
ative showing in the bill of exceptions, whose 
main purpose is simply to advise the appellate 
courts of errors committed by the trial court 
to which exceptions have been duly taken, that 
every minute detail of the trial has proceeded 
in its proper order, is out of the question and 
violates all principles of procedure. The au- 
thorities are almost unanimous to the contrary. 
2 Cyc. p. 266, is the beginning of a dis- 
cussion of a subdivision under the general 
title of appeal and error, entitled “Presump- 
tions and Interferences upon the Record,” 
which shows the tendency of the appellate 
courts to exalt the judgment and to multiply 
the presumptions of regularity to such extent 
that only the absence of the most essential 
requisites in the bill of exceptions will invali- 
date a judgment. On page 275, the learned au- 
thor says: “The judgment appealed from is 
presumed to be right until, by an affirmative 
showing on the record, the contrary is estab- 
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lished. It follows, therefore, that every rea- 
sonable intendment and presumption will be 
resolved against the appellant and in favor of 
the correctness of the proceedings below.” 
Numerous illustrations are given of the wide 
extent of this presumption in upholding the 
judgment and in requiring an affirmative and 
not a negative showing from the record itself 
that the necessary steps to sustain the judg- 
ment were not taken or were not taken in their 
proper order, before the judgment will be re- 
versed. 








THE STANDARD OIL, REBATE CASE. 


Is there a distinction in principle between 
the violation of a statute forbidding the 
sale of intoxicating liquor to a minor and 
the violation of the act of congress, for- 
bidding the giving or accepting rebates or 
concessions in the transportation of goods? 
While it is conceded that in the former case 
the saloon keeper’s ignorance of the age 
of the minor is no defence to a prosecution 
for the sale of intoxicating liquor to a 
minor, yet it is held by the U. S&. 
Circuit Court of Appeals in the Standard 
Oil Rebate Case, that a shipper cannot be 
convicted for accepting a concession from 
the lawful published rate, unless it is 
shown that such shipper actually knew what 
the lawful published fate was and in accept- 
ing a less rate did so knowingly and in- 
tentionally, 

Statutes prohibiting the sale of intoxicat- 
ing liquor are of various kinds. They may 
prohibit the sale withovt a license—sales to 
sales to an habitual drunkard— 
None of these statutes 
“inten- 





a minor 
sales on Sunday. 
the word 
tionally.” The saloonkeeper may honestly 
believe that a customer is of full age, that 
he is not an habitual drunkard and, if his 
clock is slow, that the sale is made before 
12 o'clock Saturday night. Again, a drug- 
gist may honestly believe that he sells only 
drinks that are not intoxicating—so-called 
“temperance drinks.” 

It is the purpose of this communication 
to show that the underlying principle which 
sustains the decisions in intoxicating liquor 
cases has been applied in a variety of other 


use “knowingly” or 





cases, and has become a well established 
rule. It may be stated as follows: Where 
a statute, without any reference therein to 
any knowledge or intent, penalizes as 
crime an act, which in the absence of the 
statute would be legal, ignorance or mis- 
take of fact is no defence for one who 
voluntarily does the prohibited act. 

In Commonwealth yv. Boynton,’ the 
principle is ‘stated by the Supreme Court 
of Massachusetts as follows: “Where the 
act is expressly prohibited, without refer- 
ence to the intent or purpose, and the party 
conunitting it was under no obligation to 
act in the premises unless he knew that he 
could do so lawfully, if he violates the law 
he incurs the penalty.” In that case the 
defendant, indicted for selling intoxicating 
liquor, offered evidence to prove that he 
had no reason to suppose that the article 
sold was intoxicating, that he bought it 
for beer which was not intoxicating, and 
did not believe it to be intoxicating. The 
court says, “if the defendant purposely sold 
the liquor, which was in fact intoxicating, 
he was bound at his peril to ascertain the 
nature of the article which he sold. * * * 
The salutary rule that every man is con- 
clusively presumed to know the law is 
sometimes productive of hardship in par- 
ticular cases ; and the hardship is no greater 
where the law imposes the duty to ascer- 
tain the fact.’ 

This salutary rule was followed in a 
case where the defendant offered to prove 
that the wholesale dealer from whom he 
bought the liquor (a kind of cider) “repre- 
sented and guaranteed that it contained no 


alechol and would not intoxicate.” The 


(1) 2 Allen, 160. 


(2) The following cases are to the same 
effect: Commonwealth v. Goodman, 97 Mass. 
117; Com. v. Hallett, 103 Mass. 452; Com. v. Sav- 
ery, 145 Mass. 212. 13 N. E. 611; Com. v. Daly, 
148 Mass. 428, 19 N. E. 209; Com. vy. O’Kean, 152 
Mass. 584, 26 N. E. 97; Byars v. Mt. Vernon, 77 
Tll. 467; Noecker v. People, 91 Ill. 494; King v. 
State, 66 Miss. 502, 6 So. 188; State v. Hughes, 
16 R. I. 403. 16 Atl. 911; Carl v. State, 89 Ala. 
93, 8 So. 156; Compton v. State, 95 Ala. 26, 11 
So. 69; State v. Moulton, 52 Kan. 69. 34 Pac. 
412; Peters v. District Court, 114 Iowa 207, 86 
N. W. 300; State v. Eaton, 97 Me. 289, 54 Atl. 
723. 
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court says: “Numerous authorities could 
be cited to the effect that where a statute 
commands that an act be done or. omitted, 
which in the absence of such statute might 
have been done or omitted without  cul- 
pability, ignorance of the fact or state of 
things contemplated by the statute will not 
excuse violation.’”* 

In a case where the defendant was in- 
dicted for furnishing a glass of spirituous 
liquor to an habitual drunkard, contrary to 
the statute. the Supreme Court of Minne- 
sota say: “When, without reference to the 
intent, the statute forbids the doing of an 
act in certain circumstances, and a party 
is under no obligation to do it, unless he 
knows it to be lawful, if he does the for- 
bidden act he violates the law, irrespective 
of his knowledge or ignorance of the cir- 
cumstances mentioned.’* 

In State v. Moulton,’ the Supreme Court 
of Kansas say: “When the commission of 
an act is made a crime by statute; without 
any express reference to any intent, then 
the only criminal intent necessarily involved 
in the commission of the offense is the in- 
tent to commit the interdicted act; and in 
such a case it is not necessary to formally 
or expressly allege such intent, or any in- 
tent, but simply to allege the commission of 
the act, and the intent will be presumed.” 
And in State v. Tomasi,> the Supreme 
Court of Vermont say: “If to constitute an 
offense, knowledge of certain facts is es- 
sential, it must invariably be shown that 
the respondent has such knowledge, but if 
a statute makes an act penal, without refer- 
ence to knowledge, it is then unnecessary to 
show it, and ignorance of the fact is no 
defense. The rule may be stated in other 
words, thus: If a statute commands that 
an act be done or omitted, which in the 
absence of the statute would be blameless, 
ignorance of the fact or state of things con- 


templated by the statute will not excuse its , 


violation.” 


(3) Haynes vy. State, (Tenn.), 105 S. W. 251. 


(4) State v. Heck, 23 Minn. 549; see also 
Com. v. Zelt, 138 Pa. St., 615, 21 Atl. 7; State v. 
Farr, 34 W. Va. 84, 11 S. E. 737. 


(5) 52 Kan. 69, 34 Pac. 412. 
(6) 67 Vt. 312, 31 Atl. 780. 





This is a well settled rule and appiies 
to other than liquor cases. The rule was 
applied where the defendant was indicted 
for selling adulterated milk. He contended 
that the commonwealth should have been 
held to prove on the trial that he com- 
mitted the offence knowing the milk to 
be adulterated. But the court said: “The 
language of the statute does not require 
such proof; and it is evident that the legis- © 
lature did not intend that it should do so. 
* * * Tt is of the greatest importance that 
the community shall be protected against 
the frauds now practiced so extensively and 
skilfully in the adulteration of articles of 
diet by those who deal in them, and if the 
legislature deem it important that those 
who sell them shall be held absolutely 
liable, notwithstanding their ignorance of 
the adulteration, we can see nothing un- 
reasonable in throwing this risk upon them. 
It is the same risk which every man takes 
who sells intoxicating drinks; the law 
making him liable to the penalty, although 
it is not preved that he knew that the - 
liquors were intoxicating.” 

In a New York case for the violation of 
a similar statute, the court of appeals say: 
“As the law stands, knowledge or intention 
forms no element of the offense. The act 
alone, irrespective of its motive, constitutes 
the crime. * * * It is notorious that the 
adulteration of food products has grown 
to proportions so enormous as to menace 
the health and safety of the people. In- 
genuity keeps pace with greed, and the 
careless and heedless consumers are ex- 
posed to increasing perils. To redress 
such evils is a plain duty, but a difticult 
task. Experience has taught the lesson 
that repressive measures which depend for 
their efficiency upon proof of the dealer’s 
knowledge and of his intent to deceive and 
defraud, are of little use, and rarely accom- 
plish their purpose. Such an emergency 
may justify legislation which throws upon 
the seller the entire responsibility. of the 
purity and soundness of what he sells, and 


(7) Commonwealth v. Farren, 9 Allen, 489. 
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compels him to know and to be certain.’® 

So in the case of a prosecution under a 
statute forbidding the adulteration of food, 
the Supreme Court of Ohio held that ignor- 
ance of the adulteration was no defense. 
The court say: “If knowldge of the adulter- 
ation were an element of the offense, it 
would be incumbent upon the state to 
establish it; but, since it is not, the defend- 
ant could derive no advantage from any 
evidence tending to show the absence of 
such knowledge.’”® 

In Commonwealth v. Emmons,’® it was 
held that, to sustain a complaint on a stat- 
ute against the keeper of a billiard room for 
admitting a minor thereto without written 
consent of his parent or guardian, it is not 
needful to aver or prove guilty intent of 
the defendant. In that case the defendant 
offered evidence, which the judge excluded, 
that when the minor came to the room the 
defendant asked him whether or not he 
was a minor, saying that, if he was so, he 
must not enter, and the minor replied that 
he was of full age. So in Commonwealth 
v. Wentworth,” it was held that guilty 
knowledge is not one of the ingredients in 
the offence created by a statute, imposing a 
penalty upon any person who shall sell, or. 
keep, or offer for sale, naptha under any 
assumed name. The Court say: “We are 
of opinion that the court correctly ruled, 
that the question whether the defendant 
had knowledge that the article kept by him 
was naptha was immaterial. The statute 
does not make a guilty knowledge one of 
the ingredients of the offence.” 

The rule has been applied even to cases 
of bigamy. A second marriage is legal in 
the absence of any prohibitory statute. But 
where a statute penalizes a second mar- 
riage when a former husband or wife is 
living, unless he or she has been absent and 
unheard of for a term of seven (in some 
states five) years, an honest and reasonable 


(8) People v. Kibler, 106 N. Y. 321, 12 N. E. 


795 
(9) State v. Kelly, 54 Ohio St. 166, 43 N. E. 
63. 


(10) 98 Mass. 6. 


(11) 118 Mass. 441. 





belief in the death of the former husband 
or wife is not a defence to a prosecution for 
bigamy.’ In another bigamy case the 
court held: Where a statute forbids the 
doing of a certain thing, and is silent con- 
cerning the intent, with which it is done, 
a person who does the forbidden act is nor 
guiltless because he has no wrongful in- 
tent beyond that which is involved in the 
doing of the prohibited act.** 

And the rule has been applied generally 
to cases coming within its scope without 
reference to the nature or character of the 
act penalized as crime. Thus where a statute 
made it a criminal offense to sign a certifi- 
cate of nomination in another’s name, the 
fact that a defendant to a prosecution there- 
under entertained no criminal intent, and 
thought he had a right to do so, was held 
to be no defense. The court say: “No 
fraudulent intent is necessary to constitute 
the offense. It is immaterial that the de- 
fendant did not intend to break the law. It 
is enough that he did the things made 
offenses by the statute.* So where a 
statute made it a penal offense to remove 
growing timber from school lands belong- 
ing to the state, the Supreme Court of 
South Dakota say: “Neither the term 
‘knowingly’ nor any term of similar import, 
is found in the section. The doing or the 
attempting to do the act prohibited consti- 
tutes the offense. The object evidently 
sought to be accomplished by the statute, is 
the protection of the standing timber and 
wood upon the public lands of the state. 
Hence every person is chareed with the 
‘uty of ascertaining, at his peril, that the 
‘ands from which he attempts to remove 
standing or growing timber or wood is not 


(12) It was so held in the following cases: 
Com. v. Mash, 7 Met. 472; Com. v. Hayden, 163 
Mass. 457, 40 N. E. 846. In these cases the 
court says: “It was not the intention of the 
law to make the legality of a second marriage 
whilst the former husband or wife is in fact 
living, depend upon ignorance of such absent 
party’s being alive, or even upon an honest be- 
lief of such person's death.” 

(13) State v. Zichfeld, 23 Nev. 304, 46 Pac. 
802; see also Gordon v. Gordon, 141 Ill. 160; State 
v. Westmoreland, 76 S. Car. 145, 56 S. E. 673. 

(14) Com. v. Connelly, 163 Mass. 539, 40 N. 
E. 862. 
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public lands of the state. The case comes 
clearly within the principle decided by this 
court in State v. Sasse,’* (a liquor case) 
and is ruled by that decision.”** So where 
a statute made it a felony to enter on state 
tax homestead lands and cut timber there- 
from it was held by the Supreme Court of 
Michigan that the offense is complete under 
the statute, although there is no intention 
to commit trespass. The defendant 
claimed that he relied upon a quitclaim 
deed from some third person, without any 
examination of title. The court say: “If 
the contention of the respondent be sus- 
tained, the statute is of little worth: be- 
cause anyone can purchase a _  quitclaim 
deed, which of itself is suspicious, and say 
he acted in good faith. It is just as com- 
petent for the legislature to make an act 
of trespass criminal as it is to make the 
opening of a saloon per se criminal. The 
saloon keeper is responsible for the acts 
of his bartender, though he be ignorant of 
the act. The power of the legislature to do 
away with intent in such case is un- 
doubted.’’?7 

In State v. Huff** it was held by the 
Supreme Court of Maine that evidence is 
not admissible to show in criminal prosecu- 
tion that the defendant is innocent of 
turpitude, when the statute makes the act 
charged an illegal one, without reference to 
the intent of the doer. There the defendant 
was charged with doing the acts prohibited 
by special statute enacted for the protection 
of smelts in the Damariscotta River. He 
offered to show that in doing those acts, he 
acted in good faith not intending to violate 
any law. The trial court ruled out this 
offered defense, and the defendant was con- 
victed. The ‘supreme court sustained the 
rulin™, citing State v. Goodenow.’® 

The rule was also applied where the de- 


6 S. Dak. 212. 60 N. W. 853. 
State v. Dorman, 9 S. Dak., 


(15) 
(16) 
W. 848. 
(17) People v. Christian, 144 Mich. 247, 107 
N. W., 919. citing a liquor case, People v. Long- 
well, 120 Mich. 311, 79 N. W. 484. 
(18) 89 Me. 521; 36 Atl. 1000. 

(19) 65 Me. 30. 


528, 70 N. 





feridant drove sheep from a county where 
scab was epidemic among sheep, contrary 
to a legally authorized proclamation, and 
it was offered to show the absence of 
wrongful intent on the part of the defend- 
ant.2° Again in Garver v. Territory,”* it 
was held that where the intent to commit 
the act charged in an indictment is not 
necessarily an ingredient of the crime, as 
defined by the statute, than the fact that 
the act may have been committed under 
an ignorance or mistake of fact is no de- 
fense to the crime charged. 

Under a statute making the holder of a 
junior mortgage or lien liable, if he dis- 
poses of the property without providing 
for the payment of the prior mortgage or 
lien, the court, say: “It will be observed 
that this statute, unlike many other penal 
statutes, contains no language implying 
that the act forbidden must be done will- 
fully: or maliciously, or with intent to 
defraud, in order to make it criminal; but 
it simply forbids the doing of a certain act, 
without any words of qualification what- 
soever, and in the absence of any such 
words the court has no power to supply 
them.” It was held that there was no error 
on the part of the circuit judge in saying 
to the jury that “the motive and, intent 
is not a matter of inquiry. It is the act.”*? 

So under a statute punishing any public 
officer for neglecting to turn over money 
in hand to his successor within a specified 
time, it was held that the cffense consists 
in the commission to perform an official 
duty, and that the motive and intent with 
which such offence is committed is imma- 
terial.** 

The federal courts also have hitherto 
recognized the rule as of general applica- 
tion. Thus in United States v. Leathers,”* 


(20) State v. Keller, 8 Idaho, 699, 70 Pac. 
1051. - 

(21) 5 Okl. 342. 49 Pac. 470. 

(22) State v. Reeder, 36 S, Car. 497, 15 S. E. 
544, 546. 

(23) State v. Assmann. 46 S. Car. 564; 24 S. 
E. 673. These cases are cited and follo6wed in 


State v. Westmoreland, 76 S. Car. 145; 56 8S. 
E. 673. 


(24) 6 Sawyer, U. S. 17. 
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it was held by the U. S. District Court of 
Nevada that where the statute contains 
nothing requiring acts to be done know- 
ingly, and the acts are not malum in se, 
nor infamous, but only wrong because pro- 
hibited, a criminal intent need not be 
proved. + The offender is bound to know 
the law, and obey it, at his peril. There 
the defendant was charged with trading in 
the Indian country without a permit contra- 
ry to the statutes of the United States, and 
found guilty, although he sincerely believed 
that his trading post was outside the lines 
of the Indian Reservation. The district 
judge in his opinion says: “The statute 
contains nothing requiring these acts to 
be done knowingly. The acts themselves 
are not malum in se. The object of the 
law is not to punish men for those acts 
as crimes so much as to prevent trad- 
ing and intercourse with the Indians 


otherwise than the law permits. There 
is nothing infamous in the punish- 
ment prescribed. Under these circum- 


stances [ think it is immaterial with what 
intent the acts were done. They belong 
to that class of acts which, in the absence 
of the statute, might be done without cul- 
pability, and being such, ignorance of the 
lines of the reservation will not excuse, 
nor will a sincere belief by the defendant 
that he is outside the lines. He is bound 
to know the facts and obey the law at his 
peril.” 

In United States v. Bayaud,?> where the 
defendant was indicted under a statute for- 
bidding the removal of the stamp from a 
package of distilled spirits without, at the 
same time, destroying it, the U. S. Circuit 
Court, S$. D., New York, (Wallace, Benedict 
and Brown, J. J.), say: “Statutory crimes 
where knowledge or intent are not ingred- 
ients of the offense are common. ‘The rule 
applied in such cases is that where a stat- 
ute forbids the doing of a certain act un- 
der certain circumstances, without reference 
to knowledge or intent any person doing the 
act mentioned is charged with the duty to 
see that the circumstances attending this 
16 Fed. 376. 


(25) 





act are such as make it lawful; and under 
such statutes a conviction may be had upon 
proof of doing the forbidden act, without 
proof of knowledge by -the accused of the 
circumstances specified in the statute.” 

And in New England Dredging Co. v. 
United States,*° where there was a proceed- 
ing under a Federal statute, prohibiting the 
deposit of refuse matter in any of the navi- 
gable waters of the United States, the U. 
S. Circuit Court of Appeals, (Colt, Put- 
nam and Aldrich, J. J.), say: “The ex- 
pressed object of resorting to the exercise 
of plenary power through arbitrary and 
exceptional remedies in such matters, is to 
better safeguard the public good in situa- 
tions where the public good is easily sub- 
ject to imposition and injury through heed- 
less, inadvertent, or indifferent violations 
of laws enacted for the general welfare, and 
such remedies are enforced even in respect 
to certain of the lower statutory crimes and 
misdemeanors as well as in a limited class 
of cases involving civil conditions. Wills, 
J. in Reg. v. Tolson, 23 Q. B. Div., 168, 
172, 173, in speaking of this exceptional and 
somewhat recent rule created to meet the 
demands of modern necessities and in de- 
scribing the reasons for the rule and its 
scope, says: ‘The acts are properly con- 
strued as imposing the penalty when the act 
is done, no matter how innocently, and in 
such a case the substance of the enactment 
is that a man shall take care that the statu- 
tory direction is obeyed, and that if he fails 
to do so he does it at his peril.’ Again, the 
learned judge says: ‘A statute may relate 
to such a subject-matter and may be so 
framed as to make an act criminal, whether 
there has been any intention to break the 
law or otherwise to do wrong or not. There 
is a large body of municipal law in the pres- 
ent day which is so conceived.’ ” 

It is believed that the foregoing authori- 
ties fully sustain the proposition stated at 
the outset of this communication, to-wit: 
Where a statute, without any reference 
therein to any knowledge or intent, pen- 


(26) 144 Fed. 932. 
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alizes as crime an act, which in the absence’ 
of the statute would be legal, ignorance or 
mistake of fact is no defense for one who 
voluntarily does the prohibited act. 

The question arose in the Standard Oil 
Rebate Case whether or not this rule should 
prevail in the construction of the Act of 
Congress known as the Elkins law. It was 
followed by Judge Landis and ignored as 
a controlling rule by the Circuit Court of 
Appeals. That act provides that it shall be 
unlawful for any person or corporation “to 
offer, grant or give, or to solicit, accept or 
receive any rebate, concession or discrim- 
ination in respect of the transportation of 
any property in interstate or foreign com- 
mérce, * * whereby any such proper- 
ty shall, by any device whatever, be trans- 
ported at a less rate than that named in 
the tariffs published and filed by such car- 
rier.” The penalty for each offence under 
the act is a fine of not less than $1,000.00 or 
more than $20,000.00. 

Prior to the enactment of this statute it 
was not illegal for the Standard Oi! Com- 
pany to solicit, accept or receive any rebate, 
concessions or discrimination for the trans- 
portation of its products. Under the prac- 
tice of procuring such rebates, concessions 
and discriminations, large corporations were 
enabled to “wipe out” every competing, nor- 
mal corporation having a smaller quantity 
of products for transportation. It was to 
prevent such evils in the commercial world 
that the Elkins law was enacted by Con- 
gress. This act penalized as crime such 
rebates, concessions and discriminations as 
allowed the shipper, to the prejudice of his 
competitors in business, to have his products 
transported at a less rate than that named in 
the tariffs published and filed by the carrier. 
No such word as “knowingly” or “inten- 
tionally” was incorporated by Congress in 
the definition of the crime. Can the Courts 
do it? It is probable that this question will 
not be regarded by the legal profession and 
the public generally as settled until it is fin- 
ally passed upon by the Supreme Court of 
the United States. 

R. M. BENJAMIN. 
Bloomington, IIl. 





SCHOOLS AND SCHOOL DISTRICTS— 
SUSPENSION OF PUPILS. 





STATE v. DISTRICT BOARD OF SCHOOL 
DIST. NO. 1. 





Supreme Court of Wisconsin, May 8, 1908. 





The school authorities may suspend a pupil 
for an offense committed outside of school 
hours, and not in the presence of the teacher, 
which has a direct and immediate tendency to 
influence the conduct of other pupils while in 
the schoolroom, to set at naught the proper 
discipline of the school, to impair the authority 
of the teachers, andéd to bring them into ridicule 
and contempt. ‘ 

The discretion of school authorities in gov 
ernment and discipline of the pupils is very 
broad, and the courts will not interfere with 
the exercise of such authority except when il- 
legally or unreasonably exercised, 


This is an action of mandamus commenced 
by the relator against the district board and 
G. J. Baker, principal of the high school of 
St. Croix Falls, to compel the reinstatement 
of two of relator’s children who had been sus- 
pended by the principal. The petition, after 
the formal averments, states, in substance, 
that relator’s two minor children had_ been 
continuous in their attendance upon the high 
school up to and including October 16, 1906,° 
on which date they were suspended by the 
principal; that said suspension was _ illegal 
but had been ratified by the district board and 
still continued in force; that said children can- 
aot be readmitted to said school “unless they 
should apologize with a falsehood;” that the 
alleged cause of suspension of said children 
was a harmless act by them and three other 
pupils of the high school, which occurred after 
the /Schools had closed to October 10, 1906, 
and not during school hours, or in the building 
where the school was maintained, or while. 
said children were under the control of said 
principal; that at the request of a member 
of the senior class, who had written a harm- 
less poem, being a take-off on the rules of 
the school, the offending pupils, who were 
younger and less experienced, took the writing 
to the office of a weekly newspaper published 
in the same village, and requested the publish- 
er to print the same in his paper if there 
was nothing wrong in it; that the publisher, 
deeming the same harmless, published it in 
part of the next issue of the paper. The 
poem was printed as part of the petition, but 
it is here omitted. It is alleged that the de- 
portment of the children in school had been 
good, and they had never violated any of the 
rules prescribed for its management. An alter- 
native writ was issued on November 7, 1906, 
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based upon the petition, with supporting | bearing the same date, this appeal is taken. 
affidavits. The defendants in the return to | Thereafter and at a special term of said court, 


the writ state, in substance, their belief that 
the publication of the poem in question in a 
public newspaper was detrimental to the in- 
terests of the school; that it not only tended 
to hold up said school, its discipline and its 
teachers to public contempt and ridicule, but 
it tended toward awakening in the minds of 
the pupils themselves a fee.ing of hostility to- 
ward the teachers and a defiance toward the 
proper control and management of the school; 
that after the offense had been committed the 
children were advised of the harmfulness of 
their conduct and required to apologize, and 
upon their refusal they were suspended; that 
their reinstatement without suitable apology 
would be detrimental to the interests of the 
school and ¢gubversive of proper discipline 
therein; wherefore they ask that the petition 
be denied. 

The relator demurred to this return on No- 
vember 14, 1906. Thereupon the court, as ap- 
pears by recitals in the subsequent findings, 
appointed a referee with the consent of the 
attorneys for the respective parties to take 
and report the evidence relating to the precise 
grounds of suspension of relator’s daughters, 
and the substance of what was said between 
the teachers and said pupils previous to and 
at the time of their suspension. The referee 
made his report on the 30th day of November, 
which ccntains the testimony of the principal 
and two of his associates and of three of the 
pupils, includinz the relator’s children The 
principal testified that after he learned that 
the relator’s children had taken the poem to 
the printing office, “I then told them that 
their penalty is that vou are suspended until 
you apologize end pay forty cents each.” In 
the apology, “they were simply to admit that 
they did a wrong thing, that they were sorry 
for it, antl if they came back to. school they 
should promise to be obedient students.” The 
other witnesses gave substantially the same 
testimony. Thereafter and on December 24, 
1906, the court filed an opinion sustaining the 
action of the school authorities and in con- 
clusion overruled the relator’s demurrer to 
the return, and dismissed his motion for a 
peremptory writ cf mandamus, with costs. 
There was no request made on behalf of the 
relator to withdraw the demurrer and to file 
an answer, and no formal application was 
Made to amend the petition until after the 
entry of judgment. No further testimony was 
taken and on December 28, 1906, the court 
made and filed its findings in favor of the 
defendants, and directing the dismissal of the 
petition. From the judgment entered thereon, 





and on the 31st day of January, 1907, a petition 
theretofore filed on behalf of the relator, based 
on the evidence taken before the referee, ask- 
ing leave to amend the petition by adding the 
words “and pay forty cents each,” in their 
proper place, relating to the penalty imposed 
at the time of the suspension, came on to 
be heard, and was denied by the court. There 
was an exception to the order, but no appeal 
has heen taken therefrom. 

Bashford, J. (after stating the facts as 
above): We are not called upon to approve the 
practical wisdom displayed by the school au.- 
thorities in dealing with the hasty conduct 
of thoughtless school children, prompted by 
an older mate, and abetted by the publisher 
of the paper, or to justify the strong resent- 
ment that must have prompted the relator in 
appealing to the courts for redress. The exer- 
cise of a little charity, forbearance, and good 
nature might have avoided the controversy, 
which must have been attended with more 
or less serious consequence to the suspended 
pupils as well as to the school and to the 
litigants here represented. But the cause is 
before us for decision, and must be treated like 
any other lawsuit. 

The assignments of error relate to the power 
of the school authorities to suspend the offend- 
ing pupils for the misconduct, which was estab- 
lished by the undisputed evidence. The author- 
ity to suspend the pupils from the privileges of 
the school is denied by the appellant, unless the 
offense was a violation of some rule prescribed 
by the board, or involved moral turpitude, or 
was committed during school hours in the 
schoolroom, or in the presence of the master 
and other pupils. In support of this proposition 
counsel refer to Board of Education v. Purse, 
101 Ga. 422, 28 S. E. Rep. 896, 41 L. R. A. 


593, 65 Am. St. Rep. 312, Murphy v. Board 
of Directors, 30 Iowa, 429, and Dritt v. 
Snodgrass, 66 Mo. 286, 27 Am. Rep. 343. 


The decision of the Georgia court has no 
direct application. It was there held that the 
school board might suspend children who had 
not been guiJty of any violation of the rules 
of the school, but whose mother, undertaking 
to call in question the discipline of the teacher 
over one of the children, entered the school- 
room during school hours, and in the presence 
of the pupils there assembled used offensive 
and insulting language to such teacher. Dritt 
v. Snodgrass, supra, is readily distinguishable. 
There the school board had made a rule that 
no pupil should during the school term attend 
a social party, and a pupil by the permission 
of his parents violated the rule and was ex- 
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pelled. The court held that in prescribing 
the foregoing rule the board had gone _be- 
yond its power and invaded the rights of the 
parents, Murphy v. Board of Directors, 30 
Iowa, 429, is directly in point, and supports 
the proposition stated by the appellant, but 
the decision is made to turn upon the extent 
of the power conferred by statute on boards 
of schcol directors. The statute provided 
that the directors should have power to dismiss 
pupils from school for gross immorality or for 
persistent violation of the regulations of the 
school; and it was also made their duty to 
aid the teacher in establishing and enforcing 
rules for the government of the schools. The 
words italicized are so written in the opinion 
as manifesting the power which may be exer- 
cised by the board. The plaintiff in that case 
was not charged with immorality or the 
violation of any regulation of the school. It 
is said in the opinion: “The statute does not 
authorize the board of directors to suspend 
pupils for acts tending to destroy the peace 
and harmony of the school, or in citing in- 
subordination in others, or for ridicule of the 
directors, in the absence of any regulation 
prohibiting such acts.” Section 439, St. 1898, 
confers broader power upon such boards; it 
authorizes them to make all rules needfui for 
the government of the school,- and to sus- 
pend any pupil for noncompliance with the 
rules made by themselves or by the teacher 
with their consent. But, it is urged that in 
the instant case no rule had been prescribed 
by the board or by the teacher relating to 
the misconduct complained of. But that con- 
tention is fairly met by the decision of this 
court in State ex rel. Burpee v. Burton, 45 
Wis. 150, 30 Am. Rep. 706. 


The case last cited was an action of man-, 


damus to compel the reinstatement of a pupil 
in the school who had been guilty of mis- 
conduct, which was of itself not a violation of 
any rule prescribed by the board or by the 
principal. It is said in the opinion: ‘While 
the principal or teacher in charge of a public 
school is subordinate to the school board or 
board of education of his district or city, and 
must enforce rules and regulations adopted 
by the board for the government of the school, 
and execute all its lawful orders in that be- 
half, he does not derive all his power and 
authority in the school and over his pupils 
from the affirmative action of the board. He 
stands for the time being in loco parentis 
to his pupils, and because of that relation he 
must necessarily exercise authority over them 
in many things concerning which the board 
may have remained silent. In the school, 
as in the family, there exist on the part of 





the pupils the obligations of ‘obedience to law- 
ful commands, subordination, civil deportment, 
respect for the rights of other pupils and fidel- 
ity to duty. These obligations are inherent 
in any proper school system, and constitute, 
so to speak, the common law of the school. 
Every pupil is’ presumed to know this law, 
and is subpect to it, whether tt has or has not 
been re-enacted by the district board in the form 
of written rules and regulations. Indeed it 
would seem impossible to frame rules which 
would cover all cases of insubordination and 
all acts of vicious tendency which the teache: 
is liable to encounter daily and hourly.” While 
the offense for which the pupil was suspended 
is not stated in. the Burpee Case, it was ap- 
parently committed in the schoolroom and in 
the presence of the teacher, and hence it ma; 
be urged that the two cases are distinguish. 
able. We have been referred to no decision 
directly holding that the school authorities 
can suspend a pupil for misconduct after school 
hours, urless the offense is a_ violation of 
established rules, or is committed. in 
the school-kouse, or upon the school 
grounds, or in the presence of the master and 
other pupils. There is abundant authority, 
however, that the school board or the teacher 
may make rules to govern the conduct of the 
pupils after school hours, and punish a viola- 
tion thereof by suspension from attendance 
upon school. Deskins v. Gose, 85 Mo. 485, 
55 Am. Rep. 387; Hutton v. State, 23 Tex. 
App., 386, 5 S. W. Rep. 122, 59 Am. Rep. 776; 
Wayland v. Hughes 43 Wash. 441, 86 Pac. Rep. 
642, 7 L. R. A. (N. S.) 352; Kinzer v. 
Directors, 129 Iowa, 441, 105 N. W. Rep. 686, 
3 L. R. A. (N. 8S.) 496; Jones v. Cody, 132 
Mich, 13, 92 N. W. Rep. 495, 62 L. R. A. 160. 
It is clear, therefore, that a rule might 
have been adopted by the school authorities to 
meet the situation here presented. This court 
in the quotation already made from the opinion 
in the Burpee case recognizes certain obliga- 
tions on the part of the pupil, which are in- 
herent in any proper school system, and 
which constitute the common law of the school, 
and which may be enforced without the 
adoption in advance of anv rules upon the 
subject. This court therefore holds that the 
school authorities have the power to suspend 
a pupil for an offense committed outside of 
school hours, and not in the presence of the 
teacher which has a direct and immediate 
tendency to influence the conduct of other 
pupils while in the schoolroom, to set at 
naught the proper discipline of the school, to 
impair the authority of the teachers, and 
to bring them into ridicule and contempt. 
Such power is essential to the preservation of 
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o1der, decency, decorum, and good government 
in the public schools. 

The school authorities considered the mis- 
conduct for which the pupils were suspended 
such as to have a direct and injurious effect 
upon the good order and discipline of the 
school. The relator’s children were instru- 
mental in causing the publication of the poem 
in a newspaper, which, supposedly, found its 
way into the homes of many of the children 
attending the high school, and who would be 
as much influenced thereby as if the writing 
had been printed and posted in the school- 
room, or there circulated and_ read. The 
teachers are especially familiar with the dis- 
position and temper of the children under their 
charge, and the effect which such a publica- 
tion would probably have upon the good order 
and discipline of the school. The school 
authorities must necessarily be invested with 
a broad discretion in the government and dis- 
cipline of the pupils, and the courts should 
not interfere with the exercise of such author- 
ity unless it has been illegally or unreasonably 
exercised. The trial court has found that 
the act complained of does not evince an 
abuse of discretion on the part of the teachers, 
but rather an earnest desire to counsel, 
admonish, and discipline the pupils for their 
own good as well as for the good of the school. 
That conclusion is supported by the testimony 
and is here approved. This court is not called 
upon to decide as to the wisdom of the action 
of the school authorities, but only as to their 
jurisdiction within proper limits. 

The judgment of the court below 
firmed. 


is af- 


Note.—Right of School Boards to Suspend 
Pupils in Absence of any Specific Regulation for 
Breaches of Decency or Disrespect of School Dis- 
cipline, Whether Committed Within or Outside of 
School Hours.—Now that the school terms have 
opened and in view of the fact that we are fully 
persuaded, although we are not inclined toward 
pessimism, that the average small boy is no better 
than was the average small boy in the days when 
we went to school, we have concluded at this time 
to.make use of the prinicpal case to declare for 
the encouragement of school boards and school 
teachers and as a warning and admonition to ob- 
streperous scholars, that the courts of the land 
have shown a recent tendency to enlarge the jur- 
isdiction of the school authorities and to give 
them the right not only to punish infractions of 
the rules of the school committed in the teachers’ 
presence but for violations of ordinary rules of 
decency or for disrespect of school authority, 
whether such rules are promulgated as expressed 
regulations or not, and whether such violations 
are committed within school hours or in the pres- 
ence of the teacher or not. 

This is the decision in the principal case, and 
to sav that it is a step considerably in advance of 
the authorities is stating a self-evident proposi- 
tion. The rule goes far beyond the contempt 





privileges which courts enjoy for their own pro- 
tection. The violation of school discipline is in 
the nature of a contempt. The punishment in- 
flicted is not so much for the pupil’s edification 
as to uphold the dignity of school authority. This 
indeed, is the same principle upon which courts 
summarily furnish offenders against their dignity 
as for contempt. But constructive contempts, 
that is, contempts committed outside of the pres- 
ence of the court are only punishable when com- 
mitted in relation to a case pending. A man may 
abuse the courts to his heart’s content, (being 
re-ponsible only for the abuse of his liberty in 
this respect), if his reflections upon the court 
are not published in the presence of the court or 
in relation to a case pending. 

Not so with the school teacher's authority, un- 
der the decision in the principal case. He can 
reach out and punish as for contempt of school 
discipline the unfortunate culprit who may send 
to the county newspaper a poetic effusion which 
holds up the teacher to public ridicule although 
no rule of the school has been violated nor 
breach of discipline committed within the pres- 
ence of the teacher. 

Such a rule as this institutes in effect a revival 
of the old common law offense of scandalum 
magnatum, in the interest of school teachers and 
school boards. This is an offense akin to lese 
majeste and at common law consisted in holding 
up to public scorn and ridicule any public official 
or high dignitary of state or of the nobility. This 
offense has never been seriously recognized in 
this country. Indeed, if it were, many an un- 
fortunate newspaper cartoonist would be lan- 
quishing in jail for the offense of scandalum 
magnatum, committed by grossly misrepresenting 
the facial appearance of the president of the 
United States and attempting to hold him up to 
pubtic ridicule. It is possible no court would 
be ready to say that such an offense is wholly 
antagonistic to the spirit of our republican insti- 
tutions, and therefore, does not obtain in this 
country; but it is very apparent that such an 
offense is hardly in keeping with a constitution 
which guarantees that the right of free speech 
shall never be abridged. 

It is true that there are a few decisions which 
indicate a tendency on the part of some courts to 
revive the offenSe of scandalum magnafum, as 
ground for contempt when the offense is com- 
mitted against the dignity of the court and ir- 
respective of whether a case is pending or not. 
Burdett v. Commonwealth, (Va. 1904) 60 Cent. 
L. J. 10; In re Chadwick, 109 Mich. 588; State v. 
Shepherd, (Mo.) 76 S. W. Rep. 79. But we have 
already showed in an exhaustive annotation en- 
titled “scandalizing the Court as a Contempt of 
Court Independent of a Cause Pending (60 Cent. 
L. J. 13) that the arguments in ‘he last two cases, 
cited supra, were merely “obiter,” as the facts 
disclosed that there were cases pe nding in regard 
to which the contempt was committed. We also 
showed, however, that all three of these decisions 
so far as they attempted to revive the old mon- 
archical offense of scandalum magnatum as a 
ground of contempt had not only met with stern 
public denunciation but were out of all harmony 
with the great weight of authority, and with 
the policy and spirit of American constitutional 
law and institutions. 

Here then in the principal case, innocently 
looking enough, and evidently not considered by 
the court, from this aspect, is the revival of this- 
same offense as a basis for the extension of 
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school authority over the conduct of pupils out- 
side of school hours. We cannot conceive, for 
the life of us, why the offense of holding up a 
court or judge to ridicule by a publication which 
has no relation to any case pending in court and 
for which the court is powerless to punish the 
offender as for contempt (State v. Kaiser, 20 
Oreg. 50) is not quite as serious as the publica- 
tion by a pupil of a public school of a poem, 
which holds up a teacher to ridicule, where such 
publication is committed after school hours and 
outside the presence of the teacher, and where 
such publication constitutes no infraction of any 
specific rule or regulation of the schoof. This 
certainly looks like a revival of the offense of 
scandalum magnatum, to uphold the dignity of 
school discipline where the same is not extended 
for the purpose of upholding the dignity of the 
court. 

The trouble with our modern decisions is that 
they do not go deep enough. Judges so often 
scratch merely the surface of a legal proposition, 
picking up merely the chaff of what they term 
“cases in point,” while overlooking the rich kern- 
els of fundamental principle, which have univer- 
sal application, and which always solve a legal 
difficulty more readily and more accurately than 
any “case in point” could possibly do. 

The only possible ground for such a rule as 
is enunciated in the principal case is that as to 
minor children, not sui juris, the state in the pub- 
lic school system, assumes, to a certain extent 
the rights and duties of the parent and the latter’s 
right to that extent is curtailed. There is no 
doubt but that the state as parens patriae may, 
when tne public welfare demands it and to that 
extent only, dispossess parental authority and 
assume that relation to the children of the 
state. Such has been the ground on which the 
Juvenile Court laws have been sustained. But 
where a state desires to assert such authority or 
give any official board or committee such rights, 
it must by statute, clearly define the extent of the 
authority which it thus desires to assume. Surely 
the mere creation of a school committee to con- 
tiol a public school in a certain district does not 
give such committee control of the conduct of 
the children of such district outside of school 
hours where such conduct in no sense constitutes 
a violation of any specific regulation of the 
school. This is an assumption of parental au- 
thority by a state board without proper statutory 


authorization, 
ALEXANDER H. ROBBINS. 








JETSAM AND FLOTSAM. 


THE LONGEST LAWSUIT. 

Instances of long-drawn-out litigation have 
frequently been noticed in this column with 
appropriate and witty remarks anent the law’s 
delay. But all those which have hitherto re- 
ceived honorable mention must now retire to 
the extreme rear and take seats, for they are 
the veriest babes in arms in comparison with 
the hoary-headed Methuselah of a lawsuit 
which is reported to have reached an amicable 
settlement in the German courts on February 
17 last past. In 1430, more than half a century 
before Columbus sailed the ocean blue, this 
contest arose between the local authorities of 
Friemar, a suburb of Gutha, and certain mill 
owners of a neighboring village. It was some- 





thing about’a dam (the German equivalent of 
which we understand to be verdamm) in the 
river Nesse, the height of which had _ been 
raised by the mill owners to the great damage 
of the said village of Friemar. During the 
intervening 478 vears the great legal battle has 
raged with unflagging activity, and the mind 
recoils from a contemplation of the cost and 
counsel fees that must have been swal'!owed up. 
Just whdt were the terms of the settlement 
which ended the struggle, we regret to say we 
are not informed. However, it is safe to as- 
sume that the doughty village of Friemar long 
since adjusted itself to its nev high-water 
mark and that the original mill owners are 
not now greatly concerned whether or not 
their dam shall longer impede the seaward pro- 
gress of the river Nesse.—Law Notes. 








NEWS ITEM. 


JUDGE EATON ON BAR PRIMARIES. 

Judge Amasa M. Eaton, a prominent lawyer 
of Rhode Island and president of the committee 
on uniform laws of the National Bar Association, 
who was in Spokane, Wash., recently on his way 
home from Seattle, where he attended the ses- 
sions of the National association, indorsed the 
plan of the bar primary of the direct primary 
election law, which was given its first test in 
the State of Washington, September 8, 1908. He 
added that lawyers in New England as well as 
ail over the cvuntry are deeply interested in 
the outcome of the various contests, and added 
that the people at large should follow as near 
as possible the lawyers in the selection of 
jurists. He said: 

“j heartily approve of your bar primary, 
and I should like to see such a system adopted 
in Rhode Island, and in every state in New 
England as well as all over the middle west, 
east ard south. We have nothing of that kind 
now. The pian seems ideally designed to pro- 
mote the purpose of your direct primary law, 
and is an evidence of the advanced western 
spirit we hear so much about in the east. The 
eastern states are very conservative, however, 
and such departures from the old customs, no 
matter how desirable, make slow headway with 
us. 

“Your direct primary gives the people the 
close control they should have over candidates 
for office, but the general voters have little op- 
portunity to become acquainted with the fitness 
or qualifications of candidates for the bench, 
and any system which will give them the benefit 
of the opinion of all the lawyers of the com- 
munity upon the qualifications of judicial can- 
didates will be of great help in securing an 
able and honest judiciary. The bar primary 
plan is perfectly adapted to that end, and its 
candidates certainly ought to.be indorsed by 
the voters at the polls. 

“The lawyers may not be better qualified than 
the people at large to choose the judges, but 
they certainly are the only large class of men 
in the community who have any adequate oppor- 
tunity to form a correct estimate of the char- 
acter and ability of judicial candidates, and I 
believe that the intelligent voters of the com- 
munity will appreciate and follow the judg- 
ment of the lawyers in their selection of candi- 
dates for the bench. 

“The bar primary plan appeals to me as a 
practical means of removing the bench from 
politics. The hand-shaking politician would 
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stand little chance of getting an indorsement 
from the members of the bar, who must prac- 
tice before him, and without personal.y know- 
ing the result of the bar indorsement here I 
Should feel safe in saying that if any of the 
candidates actively solicited the members of the 
bar to vote for him, he did not receive an in- 
dorsement. : 

I am informed by prominent members of the 
bar in the State of Washington that my opin- 
ion in that particular is borne out by the facts, 
and that the most active personal solicitors of 
votes among the candidates failed to get an 
indorsement, and I can well believe it. A sur- 
prising feature of the contest to me is the fact 
that some of the candidates who voluntarily 
submitted their names to the bar and sought 
an indorsement from the lawyers, but failed to 
secure it, have now come out and asked the 
people to e.ect them. 

“It would certainly seem to an unprejudiced 
outsider that when they failed to secure a vote 
of confidence from the bar, after having volun- 
tarily sought it, they should abide by 


the re- 
sult and withdraw their names.” 








CORRESPONDENCE. 


POWER OF LEGISLATURE TO MAKE CON- 
TRACTOR AGENT OF PROPERTY OWNER 
FOR THE PURPOSE OF ESTABLISH- 
ING A MECHANIC’S LIEN. 

Editor Central Law Journal: 

In the Central Law Journal for June 5th, page 
447, under Building Contracts and Mechanic’s 
Liens, the following appears: “Neither have the 
people invested the legislature with power to 
provide that the contractor shall be the agent 
of the property owner in ordering work or ma- 
terial to be used in the construction of a build- 
ing in the absence of any agreement to that ef- 
fect between them.” 

The foregoing seems to me, to be a mislead- 
ing and erroneous statement of the law. 

In Minnesota, the following statutory provi- 
sions have been uphe:d: Minn. Rev. Laws 1905, 
Section 3505. “Whoever contributes to the im- 
provement of real estate by performing labor, 
or furnishing skill, material, or machinary, 
* * * Whether under contract with the ow- 
ner of such real estate or at the instance of any 
agent, trustee, contractor, or sub-contractor of 
such owner, shall have a lien upon said im- 
provement, and upon the land on which it is 
situated or to which it may be removed * * *.” 
(Held constitutional, 46 Minn. 285.) 

It does not seem that the lien holders are re- 
stricted by the contract between the contractor 
and land owner, to any very great extent, for 
it has been held that, the iien of a subcontrac- 
tor may be enforced irrespective of the state 
of the accounts between the contractor and ow- 


ner. 32 Minn. 358. Laborers, materialmen and 
subcontractors are charged with notice of the 
original contract and to certain extent re- 


stricted by it. 46 Minn. 285. But it would seem 
restricted only to the extent, that work or ma- 
terial must be reasonably adapted to or suitable 
for the building or improvement contracted for 
by the owner. 32 Minn. 358, 46 Minn. 285. A 


lien may be had for material furnished in good 
faith for a particular building, although they 





are, not used in such building. 
Minn, 225, 61 Minn. 303. 
PHIL T. MEGAARDEN. 


47 Minn. 565, 48 


Minneapolis, Minn. 








HUMOR OF THE LAW. 


“Now, remember,” said a barrister to an Irish 
witness, “that you have sworn to tell the truth, 
the whole truth, and nothing but the truth.” 
“Yis, sorr, 1l’.1 do the best I can. But I hope 
th’ gintlemin of the jury will be a trifle aisy 
on me at the start, for I'm little used to that 
sort of spaking!”’—Exchange. 

When Grover Cleveland was practicing law in 
Buffalo, one of his friends was a lazy young 
lawyer who was forever pestering him with 
questions about legal points that he cou.d just 
as well have looked up for himself. Even 
Cleveland’s patience had an end. One day as his 
friend entered he remarked: 

“There are my books. Help yourself to them. 
You can look up your own case.” 

The lazy lawyer stared at him in amazement. 

“See here. Grover Cleveland,” he said, in- 
dignantly, “I want you to understand that you 
and your old books can go to thunder. You 
know very wel that 1 don’t read law. I prac- 
tice entirely by ear.”—The Green Bag. 
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Weekly Digest of ALL Current Opinions of 
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1. Abatement and Revival—Statutes.—Where 
a statute creates a new right, and gives a rem- 
edy for its enforcement, the remedy is exclus- 
ive, and hence the fellow servant act of 1897 
(Laws 1897, p. 96, See. 1), giving a remedy to 
an injured fellow servant, cannot be enlarged 
to confer on his representatives, the remedy in 
event of his death from the injury.—Strottman 
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v. St. Louis, I. M. & S. Ry.Co., Mo., 109 S. W. 
Rep. 769. 

2. Accident Insurance—Rule of Construction, 
—The natural meaning of a contract of insur- 
ance must be preferred to any curious hidden 
sense evolved by the ingenuity of an acute in- 
tellect and the exigencies of a hard case.— 
Standard Life & Accident Ins. Co. v. McNulty, 
U. S. Cc. C. of App., Eighth Circuit, 157 Fed. Rep. 
224. 

3. Adverse Possession—Color of Title-—A 
pre-emption, location, and patents for land 
which was not vacant and unappropriated pub- 
lic domain held insufficient to support a title 
under the three-year statute of limitations.— 
Gilbert v. Harris, Tex., 109 S. W. Rep. 392. 

4. Color of Title—A patent regularly is- 
sued by the officer intrusted with the duty of is- 
suing patents held to furnish to the patentee 
title or color of title-—Hulett v. Platt, Tex., 109 
S. W. Rep. 207. 

5. Alteration of Instruments—<Alteration by 
Strangers.—While an alteration of a chattel 
mortgage by the mortgagee or his authorized 
agents, pending a suit for the possession of the 
mortgaged chattel, renders the mortgage void, 
yet, if the alteration is made by a stranger, the 
mortgage is not affected—Gur‘ey Bros. v. 
Bunch, Mo., 108 S. W. Rep. 1109. 

6. Animals—Fences.—A landowner who had 
neglected to keep a partition fence in repair 
under an a~reement made, under Shannon’s 
Code, Secs. 2998, 3005, held not entitled to re- 
cover damages for injury caused by hogs enter- 
ing through the defective fence.—Brown v. 
Sams, Tenn., 109 S. W. Rep. 513. 


7. Appeal and Error—<Assignment of Error. 
—An assignment of error presenting objections 
to part of counsel’s argument cannot be consid- 
ered on appeal where not preserved by bill of 
exceptions approved by the court; affidavits 
presented in the motion for a new trial not be- 
ing a sufficient substitute—Colorado Canal Co. 
v. McFarland & Southwell, Tex., 109 S. W. Rep. 
435. 


&. Bill of Exceptions.—Though a bill of ex- 
ceptions be not properly before the appellate 
court, and motions for a new trial and in arrest 
of judgment are not filed, the court may decide 
whether the petition states a cause of action.— 
State v. Duncan, Mo., 109 S. W. Rep. 73. 

9. Appearance—Jurisdiction Acquired. — A 
general appearance is a waiver of process, and 
confers upon the court where the case is pend- 
ing jurisdiction over the person appearing.— 
Mueller v. Heidemeyer, Tex., 109 S. W. Rep. 447. 

10. Arrest—Necessity of Warrant.—The of- 
fense of trespassing in a railroad yard, and en- 
tering a car therein for the purpose of stealing 
a ride, is neither a breach of the peace nor a 
felony, and an officer cannot arrest the offender 
without a warrant.—Texas & N. O. R. Co. v. 
Parsons, Tex., 109 S. W. Rep. 240. 

11. Assignments—Non-negotiable Choses in 
Action.—The assignee of a non-negotiable chose 
in action occupies the same position respecting 
it as his assignor, and a contract void in the 
hands of the assignor is void in the hands of the 
assignee.—United Shoe Machinery Co. v. Ram- 
lose, Mo., 109 S. W. Rep. 567. 

12. Attorney and Client—Costs in Investigat- 
ing Misconduct of Attorney.—Part of the costs 
of investigating the professional conduct of at- 
torneys held properly awarded against one who 











prejudiced his client against an associate attor- 
ney to procure the latter’s discharge.—Finley 
v. Acme Kitchen Furniture Co., Tenn., 109 S. 
W. Rep. 504. 


13.—-Settlement by Client.—A client may 
settle the case at any time without the consent 
of his attorney, regardless of a contract be- 
tween them that the attorney is to receive a 
certain part of the judgment as his compensa- 
tion._-McRea v. Warehime, Wash., 94 Pac. Rep. 
924. 

14.- Bills and Notes—Action on Draft.—One 
who holds a draft payable to himself may main- 
tain an action thereon in his own name against 
the acceptor, even if he has no beneficial in- 
terest in the proceeds.—Eagle Min. & Imp. Co. 
v. Levy, N. M., 94 Pac. Rep. 949. 


15. Bankruptey—Acts of Bankruptcy.—Un- 
der B. & C. Comp. St. Or. Sec. 5070, as amended 
by Sess. Laws 1903, p. 41, Sec. 3, the directors 
of a corporation, unless the power is conferred 
by the stockho‘ders, cannot commit on behalf 
of the corporation the act of bankruptcy speci- 
fied in Bankr. Act, ec. 541, sec. 3a (5), by admit- 
ting the inability of the corporation to pay its 
debts, and its willingness to be adjudged a 
bankrupt.—In re Quartz Gold Min, Co., U. S. D. 
C., D. Oregon, 157 Fed. Rep. 243. 

16. Manufacturing Defined.—An allegation 
in a petition in bankruptcy against a corpora- 
tion, that it “is engaged in the business, and 
was incorporated for the purpose, of building 
houses,” as against a demurrer, is sufficient to 
bring the corporation within the scope of Bank. 
Act, c. 541, Sec. 46, as one engaged in “‘manu- 
facturing.”—In re Rutland Realty Co., U. S. D. 
c., 8. D. N. Y., 157 Fed. Rep. 296. 

17. Partnership.—Where the widow and 
executrix of a deceased partner had actual 
knowledge of the institution of bankruptcy pro- 
ceedings against the partnership after the tes- 
tator’s death, she is not entitled to have the ad- 
judication set aside after a composition has 
been confirmed merely because her testator was 
not named as a partner.—In re Coe, U. S. D. C. 
S. D. N. Y., 157 Fed. Rep. 308. 


18. Provable Claims.—A note given by a 
bankrupt to a bank, in consideration of a like 
note to him by the president of such bank, held 
to have been for the accommodation of the pres- 
ident individually, and not of the bank, which 
was therefore entitled to prove its note against 
the bankrupt estate.—Merchants’ & Manufac- 
turers’ Nat. Bank of Columbus, Ohio v. Gal- 
braith, U. S. C. C. of App., Sixth Circuit, 157 Fed. 
Rep. 208. 

19. Reclamation of Property by Seller.— 
Showcase fixtures made for the store of a bank- 
rupt held not to have been delivered, so as to 
pass title prior to the bankruptcy, and the sel- 
ler is entitled to reclaim the same.—lIn re King- 
ston Realty Co., U. S. D. C., E. D. N..Y., 157 
Fed. Rep. 303. 

20. Time for Taking Appeal.—The 10 days 
allowed by Bankr. Act, c. 541, Sec. 25e, for tak- 
ing an appeal from a judgment allowing or re- 
jecting a claim, cannot be extended by the fil- 
ing of a petition for rehearing after such time 
has expired, nor will an appeal lie from the 
ruling on such a petition which is addressed to 
the discretion of the court.—Morgan v. Bene- 
dum, U. 8S. C. C. of App., Fourth Circuit, 157 
Fed. Rep. 232. 

21.——-Vacation of Receivership.—A court of 
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bankruptey has discretion to discharge a re- 
ceiver appointed pending hearing on an invol- 
untary netition against a corporation, where it 
anvears probable that by so doing the corpora- 
tion may be enabled to obtain money and avoid 
insolvency.—In re Church Const. Co., U. S. D. 
c., S. D. N. Y., 157 Fed. Rep. 298. 

22. Boundaries—Conflicting Calls.—In deter- 
mining boundaries where there are conflicting 
calls, calls for course and distance must yield, 
first, to natural objects; and, second, to artificial 
objects._-Weston v. Meeker, Tex., 109 S. W. 
Rep. 461. s 
23. Brokers—Sale of Land.—Unless a princi- 
pal has waived his right to sell land placed in 
the hands of a broker, he may sell without lia- 
bility for commissions, unless the broker’s ef- 


forts were the procuring cause of the sale.— 
Burch v. Hester & Lawhorn, Tex., 109 S. W. 
Rep. 399. 


24. Carriers—Freight Rates.—Neither  rail- 
road nor shipper can make a valid contract for 
a less rate than the published schedule filed 
with the Interstate Commerce Commission.— 
Pecos Valley & N. E. Ry. Co. v. Harris, N. M., 
94 Pac. Rep. 951. 

25. Questions of Fact.—It is a question of 
fact in an action against a carrier for personal 
injuries whether plaintiff contracted neuras- 
thenia as a result of defendant’s negligence.— 
El Paso Electric Ry. Co. v. Bolgiano, Tex., 109 








S. W. Rep. 388. 

26. Soliciting Hotel Patronage at Station. 
—An ordinance making it un-:awful for any 
person to drum business for a hotel on the 
trains or depots of railroads held to include 


drumming of trade, not only 
the platform and 
Camp- 


and prohibit the 
in the depot building, but on 
grounds connected therewith.—Moore v. 
bell, Ark., 109 S. W. Rep. 544. 

27. shrough Rates.—A carrier which ac- 
cepts and carries an interstate shipment on a 
through bill of lading, openly charging the 
sum of the published locai rates between the 
points named therein, thereby creates a through 
route and accepts the published aggregate as 
the lawful throueh charge, and any rebate giv- 
en therefrom is a violation of Elkins Act.— 
United States v. Great Northern R. Co., U. S. 
c. c, S. D. N. Y., 157 Fed, Rep. 288. 

28. Conspiracy—Averment of Overt Act.— 
Whether an act charged in an indictment for 
conspiracy as an overt act to effect the object 
of such conspiracy was such overt act may be 
determined by the court, where it is clear from 
the face of the indictment that it could not by 
any possibility have tended to effect the object 
of the conspiracy.—United States v. Biggs, U. 
Ss. D. C., D. Colo., 157 Fed. Rep. 264. 

29. Constitutional Law—Elkins Act.—Elkins 
Act, is not unconstitutional as depriving ship- 
pers or carriers of property rights without due 
process of law.—United States v. Great North- 
ern R. Co... U. B&B C. CG, B.D. .N. Y¥., 167 Fed. 
Rep. 288. 

30. Ex Post Facto Laws.—Laws providing 
for the commitment, detention, and discharge 
of the insane are not penal in any sense of the 
word, and the term “ex post facto laws” has no 








application to laws which merely affect or 
change modes of procedure.—State v. Snell, 
Wash., 94 Pac. Rep. 926. 

31. Police Power.—Act April 30, 1907, p. 





553, making it unlawful for any person to drum 





or solicit business for any hotel on the train or 
depot of an~ railroad, etc., is constitutional, and 


an order adopted thereunder by the city of Hot 
S~rings, imposing a penalty for such acts was 
valid.—Moore v. Campbell, Ark., 109 S. W. Rep. 
544. 

32. Contracts—Duress.—If the threats of ar- 
rest and prosecution of a son deprived his fath- 
er of his free will power, and constrained the 
execution of a mortgage, the actual guilt of the 
sOM Was not a material question in determining 
whether there was duress,—Williamson-Hal- 
sell Frazier Co. v. Ackerman, Kan., 94 Pac. 
Rep. 807. 

33. Reasonable Time.—Where a_ written 
contract provided that the work was to com- 
mence at a given time, and be completed “faith- 
fully and continuously,” the question of reason- 
able time was for the jury.—Hagerman Vv. 
Cowles, N. M., 94 Pac. Rep. 946. 

34. Time as the Essence.—Notice that a 
party to a contract will consider the contract 
breached if the other party does not perform 
his part of the contract on the date specified is 
not necessary, where time is of the essence of 
the contract.—Weatherford Machine & Foundry 
Co. v. Tate, Tex., 109 S. W. Rep. 406. 

35. Waiver of Breach.—Under a contract 
for deliveries of bran throughout a month, the 
seller was not bound to deliver after the ex- 
piration of the month and after the price had 
advanced, where the buyer prevented delivery 
during the early part of the month at the con- 
tract price.—Townes v. Oklahoma Mill Co., 
Ark., 109 S. W. Rep. 548. 

36. Copyrights—Double Copyrighting. — An 
artist by depositing the name and description 
of a painting in the prescribed office did not ob- 
tain a valid copyright thereon, where he had 
previously deposited a photograph of the paint- 
ing for the same purpose under a different name 
and description, unless it is shown that such 
prior deposit was inoperative.—Caliga v. Inter 
Ocean Newspaper Co., U. S. Cc. C. of App., Seventh 
Circuit, 157 Fed. Rep. 186. 

37. Corporations—Liability of Stockholders. 
—Where stock subscriptions were paid in and 
partly exhausted in- business begun before fil- 
ing the charter, the stockholders should be 
credited on their subscriptions with assets on 
hand at the time of filing the charter.—Bank of 
De Soto v. Reed, Tex., 109 S. W. Rep. 258. 

38.——Restrictions on Powers.—A corporation 
having the right of eminent domain is subfect 
to the limitations and restrictions imposed upon 
such corporations whether it has exercised the 
right or not.—Colorado Canal Co. v. McFarland 
& Southwell, Tex., 109 S. W. Rep. 435. 

39. Unauthorized Acts of Officers.—A cor- 
poration held not entitled in equity to repudiate 
payments made on its behalf by its officers for 
property purchased by its promoters before its 
incorporation, although such payments were ir- 
regularly made.—Hawkeye Gold Dredging Co. 
v. State Bank of Iowa Falls, U. S. C. C., N. D. 
Iowa, 157 Fed. Rep. 253. 

40. Criminal Evidenece—Harmless' Error.— 
The error in permitting the prosecution to prove 
a fact by accused, testifying in his own behalf, 
is not ground for reversal, where the same fact 
is proved without objection by other witnesses. 
Wagner v. State, Tex., 109 S. W. Rep. 169. 

41. Criminal Trial—Jurisdiction.—In a prose- 
cution for the theft of a mule in the district 
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court of the county to which the mule was 
taken and sold, the bare arrest and examination 
of defendant in another county from which 
he took the mule held not to defeat the trial 
court’s jurisdiction.—Greathouse v, State, Tex., 
109 S. W. Rep. 163. 

42. Right to Appeal.—Where an accused 
escaped conviction and was recaptured, the act 
of trial court in allowing him to execute an ap- 
peal bond held a judicial determination that he 
was in such custody as to entitle him to appeal. 
Bush v. State, Tex., 109 S. W. Rep. 184. 

43. Testimony of Accomplice.—To sustain 
a conviction upon the testimony of an accom- 
plice, there must be other proof tending to con- 
nect accused with the commission of the of- 
fense; the strength of the corroborating testi- 
mony required depending largely upon the facts 
of each case.—Criner v. State, Tex., 109 S. W. 
Rep. 128. 

44. Damages—Duty to Minimize.—One threat- 
ened with damaeve by reason of the negligence 
of another must use ordinary care to render the 
injury as light as possible, provided it can be 
done at a reasonable expense.—Western Union 
Telecranh Co. v. Johnsey, Tex., 109 S. W. Rep. 
251. 

45.—Future Pain and Suffering.—A person 
injured by another’s negligence is entitled ta 
recover for such future pain and suffering as 
are reasonably certain to result from the injury 
but not for such as “may” result or are merely 
probabie or likely.—Onargo vy. Twohy, Wash., 
94 Pac. Rep. 916. 

46. Dend Bodies—Negligent Handling of 
Corpse.—A mother may recover from a carrier 
for its negligent handling of the corpse of her 
child resulting in injury to the corpse.—Mis- 
souri, K. & T. Ry. of Texas v. Hawkins, Tex., 
109 S. W. Rep. 221. 

47. Dedication—Streets and Alleys. — The 
laying out of a town or an addition and the 
platting thereof into blocks and lots and the 
sale of lots by reference to the plat held an ir- 
revocab‘e dedication of the streets and alleys to 
public use.—City of Stuttgart v. John, Ark., 109 
S. W. Rep. 41. 

48. Disorderly House—Evidence.—The char- 
acter of a house as a disorderly house may be 
established by common repute, but the proof 
must directly implicate the person charged with 
keeping it, in order to convict.—Machem v. 
State, Tex., 109 S. W. Rep. 126. 


49. Elections—Attempt or Offer to Vote.— 
One who had not procured a ballot and had 
none in his possession held not liable for “of- 
fering and attempting” to cast a ballot illegal- 
ly.—State v. Fielder, Mo., 109 S. W. Rep. 580. 

50. Eminent Domain — Condemnation Pro- 
ceedings.—Compensation for land taken in con- 
demnation proceedings does not include dama- 
ges for an injury to the residue of the tract 
which are recoverable only as incidental dama- 
ges.—Vaulx v. Tennessee Cent, R. Co., Tenn., 
108 S. W. Rep. 1142. 

51. Rights of Remaindermen.—Where a 
railroad company occupied a right of way under 
a deed from the life tenant, held, that the re- 
maindermen cou'd have but one recovery for 
value of the land taken and damages to the 
remainder cf the tract.—Turner v. Missouri Pac. 
Ry. Co., Mo., 109 S. W. Rep. 101. 

59 Equity—Accounting.—Where there can 
be no relief on the main ground, a bill will not 

















be retained for the mere purpose of having an 
accounting which is only incidental to the main 
relief.—Bell v. Bank of California, Cal., 94 Pac, 
Rep. 889. 

53. Objection to Jurisdiction—Where the 
subject-matter of a suit is of equitable cogni- 
zance, a court of equity will not dismiss the 
suit on the ground that there may also be a 
remedy at law, unless the objection is made by 
defendant before entering on its defense.— 
Hawkeye Gold Dredging Co. v. State Bank of 
Iowa Falls, U. S. C. C., N. D. Ia., 157 Fed. 
Rep. 253. 2 

54. Estoppel—Change of Theory.—A _ party 
who bw his pleadings has taken a certain posi- 
tion cannot, after verdict, ‘‘mend his hold” by 
taking a new and inconsistent position, on mo- 
ton for new trial—Home Say. Bank of Des 








Moines, Iowa v. Woodruff, N. M., 94 Pac. Rep. 
957. 
55. Tenants in Common.—Where a tenant 


in common is estopped from doing a particular 
act on the premises as against the owner of ad- 
jacent premises, the tenant, neither alone nor in 
conjunction with the co-tenant, will be permit- 
ted to act contrary thereto.—Woods v., Low- 
rance, Tex., 109 S. W. Rep. 418. 

56. Etvidence—Bloody Clothing.—In an ac- 
tion for damages for an assault, a shirt spotted 
with blood, which ~-*s worn by the assaulted 
person, is admissible in the discretion of the 
court, as corroborative evidence of the violence 
of the assault.—Keen v. St. Louis, I. M. & S. 
R. Co., Mo., 108 S. W. Rep. 1125. 

57. Market Value.—A witness who has 
gained his knowledge of the state of the mar- 
ket by market reports and by telegrams and ac- 
counts of sale, may testify as to the market 
value of an article.-—Galveston H. & 8. A. Ry. 
Co. v. Karrer, Tex., 109 S. W. Rep. 440. 

58. Exceptions, Bill of—Time for Filing.— 
Neither a judge in vacation nor the court has 
power to extend the time for filing a bill of ex- 
ceptions after the time theretofore extended 
has expired.—State v. Duncan, Mo., 109 S. W. 
Rep. 73. 

59. Executors and Administrators—Sale of 
Property.—The fact that there are conflicting 
claims to the land sold by an administrator un- 
der order of court at the time of sale does not 
affect the right of the administrator to sell.— 
Evans v. Ashe, Tex., 108 S. W. Rep. 1190. 

60. ®Wederal Courts—Rules of Decision as Be- 
tween Different Circuits.—In the Circuit Court 
of Appea's for the First circuit it is the prac- 
tice to follow the decisions of other Circuit 
Court of Appeals whenever they can form a 
precedent, as in case of the construction of a 
federal statute.—Gill v. Austin, U. S. C. C. of 
App., First Circuit, 157 Fed. Rep. 234. 

61. Fraud—Action for Deceit.—An _ action 
for fraud and deceit must be predicated on ex- 
isting facts and not of matters possible to arise, 
and the plaintiffs pleading must allege that the 
representations were false, and that plaintiff 
was misled thereby tg his injury.—Kimber v. 
Young, U. S. C. C. of App.,-Kighth Circuit, 157 
Fed. Rep. 199. 

62. Laches.—Where, by ordinary dili- 
gence, complainant could have discovered the 
fraud in time to have brought his suit within 
the time fixed by limitations, he was guilty of 
laches.—Redd vy. Brun, U. 8S. C. C. of App., 
Eighth Circuit, 157 Fed. Rep. 190. 
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63. Frauds, Statute of—Assignment.—Where 
an assignment of a permit fo drill a well is not 
in writing, and hence within the statute of 
frauds, it is a question of fact for the jury 
whether the party to be charged has waived 
his right to rely on the statute——Shannon v. 
Mastin, Mo., 108 S. W. Rep. 1116. 

64. Fraudulent Conveyances—Creation of 
Debt.—A pre-existing creditor’s right to attack 
a fraudulent conveyance held not affected by 
the fact that the-note evidencing the debt was 
renewed subsequent to the conveyance.—Crooke 
v. Humes Ex’x., Ky., 109 S. W. Rep. 364. 

65. Homestead — Chattel Mortgages. — A 
mortgage of fixtures attached to a homestead, 
void under the Constitution, prohibiting liens 
on homesteads, was not vitalized by the subse- 
quent cancellation of the title on which the 
homestead right was’ predicated.—Doak v. 
Moore, Tex., 109 S. W. Rep. 405. 

66. Homictde—Duty Retreat.—It is not 

necessary for one forced into a difficulty by 
another to retreat, but the one provoking the 
difficulty must retreat, before he can exercise 
the rivht of se:f-defense.—Voight v. State, 
Tex., 109 S. W. Rep. 205. 
. 67. Express Malice.—Express malice, in the 
sense of hatred or malevolence toward the de- 
ceased, need not be shown in order to support 
a verdict of murder in the first degree.—Turner 
v. State, Tenn., 108 S. W. Rep. 1139. 

68. Malice.—Where one with express mal- 
ice shoots at another with a deliberate intent 
to kill him, and kills a third person accidentally 
he is guilty of murder in the second degree.— 
Thomas v. State, Tex., 109 S. W. Rep. 155. 

69. Manslaughter. — Homicide committed 
under passion rendering the mind incapable of 
cool reflection held mans-aughter.—Gillespie v. 
State, Tex., 109 S. W. Rep. 158. 


70. Infants — Rights of Disaffirmance. 
Where a conveyance by certain minors was set 
aside on their becoming of age, the grantee was 
entitled to set off taxes, repairs, and improve- 
ments against the minors’ claim for rents ac- 
cruing within three years.—Tobin vy. Spann, 
Ark., 109 S. W. Rep. 534. 

71. Injunction—Use of Land.—A covenant in 
a deed limiting the use of the land conveyed 
will be enforced in equity by injunction, though 
the covenant is not of the class technically run- 
ning with the land.—Woods v. Lowrance, Tex., 


to 

















109 S. W. Rep. 418. 
72. Insane Persons — Undue Influence. — 
Where, in an action for partition, a deed to 


plaintiff from one of defendants alleged to be 
of unsound mind was sought to be set aside, 
it was discretionary with the trial court to 
inquire into the mental condition of defend- 
ant in limine, or to submit the question to 
the jury with the other issues.—Lindly v. Lind- 
ly, Tex., 109 S. W. Rep. 467. 


73. Internal Revenue—Distiller’s Bond.—The 
surety on a distiller’s bond, charged with lia- 
bility for taxes assessed on spirits illegally 
made, held entitled to credit for the amount of 
the tax on a part of such spirits, which were 
seized and sold, and the tax on which was paid 
from the proceeds.—United States v. National 
Surety Co., U. S. C. C. of App., Fifth Circuit, 
157 Fed. Rep. 174. 

74. Judgment—Res Judicata—A judgment 
in an action against a telephone company for 


injury to a street railway conductor for the 
te-ephone company held conclusive of a subse- 
quent joint action against it and the street rail- 
way company.—Moore y. Chattanooga Electric 
Ry. Co., Tenn., 109 S. W. Rep. 197. 

75. State and Federal Courts.—It is the 
rule of the federal courts to give a prior de- 
cision of a state court, where the parties and 
the cause of action were the same as in a cause 





before it, the same force and effect as a prior 
adjudication, as would be given it by the courts 
of the state—Gunning System v. City of Buf- 


fale, U. 8. Cc. C., B. DN. Y¥., 157 Fed. Bep. 
249. ‘ 
76. Justices of the Peance—Appeal.—Where 





an appeal is taken from a justice’s court to the 
county court, none but the parties to the case 
tried in the justice’s court are parties in the 
county court.—St. Louis & S. F. Ry. Co. v. 
English, Tex., 109 S. W. Rep. 424. 

77. Landlord and Tenant—Leases.—A _ lease 
to commence in future is grantable, and the 
fact that a lease fixes a date in the future for 
the commencement of the term does not make 
it an executory, rather than an executed, con- 
tract.—Johnston v Corson Gold Min. Co., U. S. 
Cc. C. of App.. Ninth Circuit, 157 Fed. Rep. 145. 

78.——Repairs.—The lessor of a building held 
liable for damages to the lessee’s goods caused 
by rain during the repairing of the roof by an 
independent contractor.—Eberson y. Continen- 
tal Inv. Co., Mo., 109 S. W. Rep. 62. 

79. Tenancy at Wi:l.—When a person en- 
ters into n»rossession of and by express permis- 
sion of the owner at will, such possession cre- 
ates the relation of landlord and tenant; the 
tenant during said tenancy holding the land in 
subordination to the title of the owner.—Buford 
v. Wasson, Tex., 109 S. W. Rep. 275. 

80. Lareceny—Wife’s Separate Property.— 
Notwithstanding Rey. St. 1895, arts. 2967, 2968, 
giving the husband management of the wife’s 
separate property, in a prosecution for the theft 
of a rine, the separate property of the wife, by 
Code Cr. Proc. 1895, art. 445, the ownership of 
the ring was properly alleged in the wife.— 
Kauffman vy. State, Tex., 109 S. W. Rep. 172. 

81. Libel and Slander—Sufficiency of Com- 
plaint.—An article published in a newspaper 
which to the common understanding charged 
that a woman referred to was the mistress of 
plaintiff is libelous per se, and special dama- 
ges need not be alleged in a complaint for the 








libel—Dempster v. Mann, U. S. C. C., S. D. 
N. Y., 157 Fed. Rep. 319. 
82. Limitation of Actions—Absence from 


State.—In an action On a note more than four 
years after it became due, defendant having left 
the state before the debt was barred, plaintiff 
did not have the burden of stating the precise 


periods during which defendant visited the 
state.—Dignowity v. Sullivan, Tex., 109 S. W. 
Rep. 428. 

$3. Applicability of Statute-—-The nature 





of the right sued on, and not the form of the 
action, nor the relief demanded, determines the 
applicability of the statute of limitations un- 
der the Code; it being immaterial whether legal 


or equitable relief is sought.—Bell v. Bank of 
California, Cal., 94 Pac. Rep. 889. 
84. Literary Property—Common Law and 


Statutory Copyrights.—The common law gives 
the author of a painting the exclusive right to 





reproduce the same so long as he does not make 
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publication, but on publication s-ch right is 
Tost, and he can only acquire the r-ght to fur- 
ther protection by a statutory copyright.—Cal!- 
iga v. Inter Ocean Newspaper Co., U. S. C. C. 
of App., Seventh Circuit, 157 Fed. Rep. 186. 

85. Lost Instruments—Evidence to Establish 
Contents.—Parol evidence to establish the con- 
tents of a lost deed should be chkear and certain 
and should show that the deed was properly 
executed with the legal formalities, and should 
show substantially, but not literally, the con- 
tents of the deed.—Nemo v. Farrington, Cal., 94 
Pac. Rep. 874. 

86. Master and Servant—Burden of Proving 
Neg _igence.—In an action for the death of a 
servant, it is not necessary to a recovery to 
show that decedent neither knew, nor might by 
the exercise of ordinary care have discovered, 
the dangerous or defective condition ‘of the 
premises which resulted in his death.—Mose- 


ley’s Adm’r. v. Black Diamond Coal & Mining 
Co., Ky., 109 S. W. Rep. 306. 

87.——Defective Appliances.—A master ,.must 
exercise proper diligence to keep appliances 


safe, and cannot fail to inspect because the ap- 
pliances have hitherto always performed their 
functions properly.—Converse Bridge Co, v. 


Grizz'e, Tenn., 109 S. W. Rep. 290. 
&88.—Negligence of Servants.—Operatives of 





a switch engine held negligent in continuing to 
back certain cars for the purpose’of coupling 


them into a train without further orders or 
signal from plaintiff, and contrary to the cus- 
tom in the yard, by which negligence plaintiff 
was injured.—Cunningham v. Neal, Tex., 109 
S. W. Rep. 455. 

89.—.—Safe Place to Work.—A street railway 
company held not liable to a conductor who 


was injured by his head coming in contact with 
a telephone pole not on the railway company’s 
right of way.—Moore vy. Chattanooga Electric 
Ry. Co., Tenn., 109 S. W. Rep. 497. 


90. Municipal Corporations—Bond Issues.— 
That. after a municipal census, a city acted on 
the theory that it had 2,000 inhabitants in issu- 
ing dramshop licenses, held not to prevent a 
court from holding the census insufficient to 
sustain a bond issue under a constitutional pro- 
vision limiting authority to issue bonds.—State 
v. Wilder, Mo., 109 S. W. Rep. 574. 

91.——-Br'dge Ordinances.—A corporation 
agreeing to pay into the treasury of a city a 
specified sum on the city adopting an ordinance 
for the construction of a bridge held required 
to make the payment on the city adopting the 
ordinance for the construction of the bridge.— 
City of St. Louis v. Terminal R. Assn., Mo., 109 
S. W. Rep. 641. 


92. Negligence—Proof.—In ascertaining the 
existence or nonexistence of negligence, the is- 
sue must be considered relative to all the cir- 
cumstances of time, place, and person.—Gregg 
v. Northern Pac. Ry. Co., Wash., 94 Pac. Rep. 
911. 

93. New ‘Triai—Surprise.—The doctrine of 
surprise as ground for a new tr:al does not ap- 
ply to the testimony of witnesses of the op- 
posite party, nor to evidence introduced by such 
party, where the same tends to support the is- 
sues joined, and is such as might reasonably 
have been anticipated.—Plumlee v. St. Louis 
Southwestern R. Co., Ark., 109 S. W. Rep. 515. 

94. Nuisance—Livery Stable-—Where defend- 





ants constructed a livery stable on a lot ad- 
joining plaintiff’s residence, defendants were 
not entitled to leave window openings in the 
wall next to plaintiff's residence within a few 
feet from the windows of. plaintiff’s bedrooms.— 
Durfey v. Thalheimer, Ark., 109 S. W. Rep. 
519. 

95. Partnership—Liability of Dormant Part- 
ncr.—Dormant partner held liable to third per- 
sons dealing with the ostensible partners for 
acts of partnership, though done without au- 
thority.—Kneisley Lumber Co. v. Edward B. 
Stoddard Co., Mo., 109 S. W. Rep. 840. 

96. Pleading—Motion to Make More Definite. 
—In an action for damages to a cable loaned, a 
motion to require plaintiff to state definitely 
the purpose of the loan was properly denied as 
the matters were within the knowledge of the 
defendant.—-Sherman v. Hicks, N. M., 94 Pac. 
Rep. 959. 

97.——Residence of Parties—In an action 
against a railroad company and an individual 
for a joint trespass to the person, the plea of 
privilege of the individual to be sued in the 
county of his residence must allege that the 
county in which the suit was instituted was 
not the domicile of the company.—Texas & N. 
O. R. Co. v. Parsons, Tex., 109 S. W. Rep. 240. 

98. Pledges—Remedies.—A pledgor held not 
entitled, under*a complaint treating an unau- 
thorized transfer of pledged property by the 
pledgee as invalid and repudiating it, to have 
the proceeds of the transfer applied to the debt 
so far as necesSary, and to judgment for the 
excess remaining.—Bell v. Bank of California, 
Cal., 94 Pac. Rep. 889. 

99. Prohibition—Nature of Writ.—The writ 
of prohibition in the judicial discretion of the 
court may go to confine a court within the lim- 
its of its jurisdiction, whether it has no juris- 
diction at all or is exercising powers in excess 
of its rightful jurisdiction.—State vy. Fort, Mo., 
109 S. W. Rep. 737. 4 

100. Public Lands—Fraud.—The fraud which 
will vitiate a patent issued by the proper au- 
thority of the state must be fraud practiced on 
the state or its duly constituted agents, and not 
on a claimant of the land.—Hulett vy. Platt, 
Tex., 109 S. W. Rep. 207. 

101. Tide Lands.—Where the state leases 
tide lands to an individual, the individual is in- 
vested with the right to exercise ownership 
over what is on the land, including clams.— 
Sequim Bay Canning Co. v. Bugge, Wash., 94 
Pac. Rep. 922. 

102. Railronads—Care of Passengers.—A pas- 
senger train conductor in the performance of 
those duties the rai‘road Owes passengers or 
those rightfully aboard the train held the re- 
presentative of the company, and bound to re- 
frain from conduct expvsing such persons to 
peril—Missouri, K. & T. Ry. Co. of Texas v. 
Hibbitts, Tex., 109 S. W. Rep. 228. 

103, Sales—Action for Price.—A bank held 
not entitled to recover from its debtor's mother 
the price of lumber sold by the debtors to her 
and credited on their debt to her.—Globe Bank 
& Trust Co. v. Rigglesberger, Ky., 109 S. W. 
Rep. 333. 

104. Sunday—Compensation for Work Done 
on Sunday.—-Where a servant of his own voli- 
tion did werk on Sundays which was not re- 
quired by the master nor included in his con- 
tract of employment, he cannot recover for it 
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in an action for wrongful discharge, especially 
where it was not a work of necessity and con- 
stituted misdemeanor under Rev. St. 1899, Sec. 
2240, (Ann. St. 1906, p. 1420), prohibiting labor 
on the Sabbath other than work of necessity.— 
Barney v. Spangler, Mo., 109 S. W. Rep. 855. 

105. Trial—Instructions.—Where plaintiff's 
right to recover was restricted by the general 
charge to defendant’s negligence in the opera- 
tion of an engine, the court did not err in re- 
fusing to charge that plaintiff could not recover 
because of the dangerous proximity of a post 
to the track.—Cunningham v. Neal, Tex., 109 
S. W. Rep. 455. 

106.— —Mentioning Amount Sued for in 
Charge.—Mentioning the amount sued for in a 
charge is not error, except when done in con- 
junction with a charge as to the amount of the 
verdict, and, even then, it is not ground for re- 
versal, unless it reasonably appears that such 
reference influenced the jury in the amount re- 
turned.—El Paso Electric Ry. Co. v. Kelly, 
Tex., 109 S. W. Rep. 415. 

107.——-State Statutes as Evidence.—The re- 
fusa! of a request that a federal court present 
and explain the provisions of state statutes to 
the jury, where they were material as bearing 
on an issue of fact in dispute, held error.—Bur- 
gess Sulphite Fibre Co. v. Drew, U. S. C. C. of 
App., 157 Fed. Rep. 212. 

108. Trover and Conversion—Defenses.—In 
an action for the wrongful conversion by de- 
fendant of plaintiff's horses while in custody of 
a common earrier for transportation, defend- 
ant’s lack of knowledge as to the particular des- 
tination of the animals held not available in 
mitigation of damages.—Wallingford v. Kai- 
ser, N. Y., 84 N. E. Rep. 295. 

109. Vendor and Purchaser—Fraudulent 
Representations.—A vendor guiity of fraudu- 
lent misrepresentations he!d not entitled to say 
that the grantee will lose nothing if he will 
avail himself of the lands sold for a different 








purpose, designated by the grantor.—Steen v. 
Weisten, Or., 94 Pac. Rep. 834. 
110. Waters and Water Courses — Manufac- 


turing Purposes.—In an action by a brewery to 
recover an excess paid for water from the re- 
quired rate for water furnished for purely 
manufacturing purposes, he!d unnecessary to 
constitute a use for manufacturing purposes 
that all of it went into the composition of beer, 
and a finding based on such assumption held 
reversible error.—American Brewing Co. v. City 





of St. Louis, Mo., 108 S. W. Rep. 1. 
111. Water Rent.—In an action by a water 
company for rent from land supplied with 


water, held proper for the court to submit de- 
fendant’s right to counterclaim for damages 
to his crop caused by plaintiff's lack of care in 


furnishing water.—Colorado Canal Co. v. Mc- 
Farland & Southwell, Tex., 109 S. W. Rep. 435. 
112. Wiéills—Construction.—Where a_ certain 


sum was to be divided under a will in 10 years 
between four persons named, and at the expira- 
tion of 10 years one of such persons had died, 
leaving a widow, the widow was neither a 
donee under the will nor an heir of the legatee. 
—Herrick v. Low, Me., 69 Atl. Rep. 314. 

113. Contest. — A_ statutory will con- 
test is in the nature of an appeal from the or- 
der establishing the will, and leads to a judg- 
ment establishing it in solemn form or invali- 
dating it—Teckenbrock v. McLaughlin, Mo., 
108 S. W. Rep. 46. 








114. Declaration tof Testatrix.—Testatrix 
will not be presumed ignorant of the contents 
of a will, because she could not read. where 
there is a total lack of proof of fraud, undue 
influence, or want of testamentary capac.ty.— 
Lipphard v. Humphrey, U. S. S. C., 28 Sup. Ct. 
Rep. 561. 


115. Estate in. Remainder.—aA testator held 
at liberty to’so dispose of his estate that an 
intestacy as to the estate in remainder would 
follow a trust estate created for the benent of 
his widow for her life.—Home of the Aged of the 
Methodist Episcopal Church of Ba'timore City 
v. Bantz, Md., 69 Atl. Rep. 376. 

116.——Express Declaration.—Where a_ will 
makes no express declaration that a provision 
for the wife is in lieu of dower, the question of 
intent must be determined from the provisions 
of the will read in the light of surrounding cir- 
cumstances.—Otts v. Otts. S. C., 61 S. E. Rep. 
109. 

117.——Nature of Estate Created.—An estate 
given in fee will not be defeated by a subsquent 
provision limiting it to a smaller estate, unless 
the language or intention of the testator re- 








quires it.—McCauley’s Guardian v. Dale, Ky., 
108 S. W. Rep. 268. 
118.———Undue Influence.—Daughters, who 


were preferred by their mother’s will held not 
required to explain the will to prevent a pre- 
sumption of their undue influence.—Teckenbrock 
v. McLaughlin, Mo., 108 S. W. Rep. 46. 

119. Witnesses—Competency.—Testimony of 
plaintiff’s brother that defendants’ intestate 
agreed to pay plaintiff a certain sum as a farm 
hand was properly received where there was no 
evidence that he was plaintiff's agent in hiring 
him to deceased.—Cobb v. Holloway, Mo., 108 
S. W. Rep. 109. 

120. Cross Examination.—In a suit for in- 
frineement of a patent, where comp'ainant con- 
fined its direct testimony to the making of a 
prima facie case, the defendant is not entitled 
to go into matters of defense on cross-examina- 
tion.—Aeolian Co. v. Simpson-Crawford Co., U. 
s. Cc. Cc. Ss. D. N. Y., 157 Fed. Rep. 320. 

121. Defective Sidewalks.—In an action by 
a married woman for injuries on a city side- 
walk, she could not be impeached by evidence 
that a child was born to her three months after 
her marriage.—City of San Antonio vy. Wilden- 
stein, Tex., 109 S. W. Rep. 231. 

122. Examinations. — Where plaintiff was 
compelled to call defendants to testify in his 
behalf, he should have been allowed much lati- 
tude in examining them.—Miler y. Denman, 
Wash., 95 Pac. Rep. 67. 

123._—_Impeachment.—The defense should be 
permitted to recall a state’s witness to lay the 
foundation for impeachment.—Johnson v. State 
Fla., 46 So. Rep. 154. 

124. Market Value.—In an action for dam- 
age to cattle by defendant’s delay in transport- 
ing them, the scope given defendant’s counsel 
in the cross-examination of a witness as to the 
source of his knowledge as to what the cattle 
brou ht held sufficient.—St. Louis I. M. & S. Ry. 
Co. v. Rogers, Tex., 108 S. W. Rep. 1027. ; 

125. Work and Labor—Value of Services 
Rendered.—A broker might recover in assSump- 
sit for the reasonable value of his services, 
though there was a contract to pay for such 
services; his recovery being limited to the con- 
tract price—Sackman v. Freeman, Mo., 109 S. 
W. Rep. 818. 




















